Institute for Advanced Legal Studies

Constitutional Reform – Judges and Parliament

I

I had planned this evening to talk about the Jackson case and its implications, concentrating on aspects of the speeches by Lord Steyn, Lord Hope and Lady Hale.   In different ways each of the three members of the House of Lords suggested that there were circumstances in which the rule of law could trump the sovereignty of Parliament, with Lord Hope saying that ‘the rule of law enforced by the courts is the controlling principle upon which our constitution is based’.    I had proposed to argue that the exercise of any such power by the courts would be unconstitutional, that it would paradoxically contravene the rule of law (the very principle the Jackson Three purport to defend), and that this latest example of judicial engagement in the political arena would raise again intense questions about the accountability of judges, both in terms of the manner of their appointment and the performance of their duties.   Since preparing the lecture, however, I attended the annual lecture of the Constitution Unit last week, given by the Minister for Constitutional Renewal where he teased and tantalised his audience about the government’s plans for a Bill of Rights and Responsibilities, plans which have yet to be published.    This seemed a much more interesting and topical issue to speak about tonight, so I thought I would seize the moment and do so.   What follows as a result is a fairly rough and unpolished presentation prepared over the weekend, though I have brought along a few copies of the original talk if anyone is interested.   It’s a bit like a theatre programme for the show that was cancelled or the football programme for the match that was never played, though I suspect that the lecture never delivered will never become a collectors’ item.   Some of what follows is from the conclusion of a book I am working on, so if you blow a raspberry I will go away and think again.   I should add that the issues to be addressed this evening fall more even more clearly within the advertised title.

II

In the course of this lecture, I want to make three very simple points, and then to address aspects of the government’s proposed Bill of Rights and Responsibilities.   The first point relates to the contradiction of liberty being eroded in the Human Rights Act era.   The Human Rights Act was designed to protect us from what was seen as the erosion of civil liberties by the illiberal tendencies of the State as revealed by the Thatcher and Major governments, and to enable us to enforce out Convention rights in the domestic courts.   A long line of now familiar statutes were seen to contribute to that erosion, with the Police and Criminal Evidence Act 1984, the Interception of Communications Act 1985, and the Public Order Act 1986 being passed during Mrs Thatcher’s second term, and the Security Service Act 1989, the Official Secrets Act 1989, and the Prevention of Terrorism Act 1989 being passed during her third term of office.  This was also a time of derogation from ECHR obligations (notably article 5), the ‘militarization’ of the police, and a fairly docile bench, which saw civil liberties and national security as being ‘on the same side’, and the burgling and bugging of people’s homes by the security service as being likened to the emergency services crossing red lights while speeding to the scene of an accident.   The Human Rights Act is now about to have its 10th anniversary, and although it has been in force in England and Wales for less than 8 years, it has run the full term in Scotland.   During that time the scale of civil liberties erosion has been even greater than in the past, despite the formal protection of liberty that the Act now contains.   It is now clear that in the modern era – whatever may have been the position in the past – the tide of illiberal legislation rises whichever party is in government.   

If anything, the Thatcher era is thus to be looked back fondly as the halcyon era compared with the experiences of the last 10 years or so.  A few examples make the point well, though they are now so much part of our currency that we take it all for granted, and have lost our capacity to be shocked in an age of CCTV cameras, a national DNA register, and ASBOs; to say nothing of extraordinary rendition, extraordinary prosecutions – of Kathryn Gun and Derek Pasquill - under the Official Secrets Act 1989, and extraordinary injunctions banning freedom of assembly under the Protection from Harassment Act 1997.   

· The Terrorism Act 2000 introduced an extremely wide definition of terrorism, with the only safeguard against abuse being the Home Secretary’s commitment that it would be used with restraint.  But it included powers to proscribe organisations of which there are now 60; powers to confiscate property including political literature; and powers of de facto random stop and search (powers exercised against three of my students as they made their way to class last Tuesday).   

· The Regulation of Investigatory Powers Act 2000 retained and extended powers of surveillance by a host of State bodies.   According to the Interception Commissioner, by 2005 the numbers had increased dramatically, with no fewer than 2,407 interception warrants being issued by the Home Secretary and the Scottish Ministers in the 15 months from January 2005 to March 2006, an increase of almost 300% in 17 years.    The Home Secretary is now issuing on average more than 30 warrants a week, as well as dealing with requests for modifications, which run on an average of more than 90 a week. 

· The Ant-terrorism, Crime and Security Act 2001 which introduced the controversial power of indefinite detention without trial for suspected international terrorists, imprisoned according to the government in a room with three walls, free to leave at any time even though the only countries to which it was likely that they could go were countries where they were exposed to the real risk of torture or other inhuman and degrading treatment or punishment. 

· The Serious Organised Crime and Police Act 2005 which extends the power to arrest without a warrant for any offence, and extends the circumstances in which search warrants can be applied for by the police.  The police may apply for general warrants, the warrant can be used for multiple entry to the same premises, and it need not now be returned until 3 months have passed.   However, even the police were embarrassed by the Home Office’s proposal that search warrants might be issued by email or fax. 

· The Identity Cards Act 2006 makes provision for the introduction of identity cards and a national identity register.   Cards will be compulsory for some, while entry to the Register will be a condition of obtaining a passport.   Fingerprints, photographs, and biometric information may be taken; and a considerable volume of personal information will be recorded on the register; with the Home Office to be informed of any change of circumstance, a failure to comply leading to the possibility of a civil penalty of up to £1,000. 

In addition to all of these, we might mention in passing the Prevention of Terrorism Act 2005, the Terrorism Act 2006, and the Racial and Religious Hatred Act 2006, as well as the Civil Contingencies Act 2004, a measure designed to deal with national and local emergencies of various kinds.    Under the Act, the executive may make Emergency Regulations to do no fewer than 22 different things, including deployment of the armed forces and the requisition and confiscation of property (with or without compensation).   Regulations may also prohibit freedom of assembly, freedom to travel, and freedom of movement, the last being read by the Home Office as including a power to impose control orders.   Other powers permit the government to prohibit ‘other specified activities’, a specified activity being one ‘specified by, or to be specified in accordance with, the regulations’.   This extraordinary measure effectively gives the government the power to write its own law, while another provision of the Act authorizes regulations to dis-apply or modify an Act of Parliament, which means that the government can by regulation repeal or amend primary legislation.   The only restraint on this last power is that it cannot be used to amend either the Human Rights Act or parts of the Civil Contingencies Act itself, though quite what value the Human Rights Act would be in an emergency remains to be seen.   The emergency regulations may in addition create new tribunals (though only after consultation with the Council on Tribunals) and may create new offences.   It is true that the emergency regulations must be approved by Parliament and that they must be renewed every 30 days.   But it is also true that this approval is required only where the regulations last for more than seven days.
III

The second point I want to make flows from the first, and it is that rights are not an effective way of dealing with the problem of liberty, and not an effective way of dealing with this torrent of illiberal legislation.   It is true that the introduction of the Human Rights Act has also seen a number of bold statements from the courts revealing a strong and powerful commitment to human rights.    Particularly memorable is the attack on unlimited detention without trial under the Anti-terrorism, Crime and Security Act 2001 in the A case as being ‘the stuff of nightmares, associated whether accurately or inaccurately with France before and during the Revolution, with Soviet Russia in the Stalinist era’. In Gillan and Quinton, a case about police powers of stop and search, Lord Bingham asserted that ‘[i]t is an old and cherished tradition of our country that everyone should be free to go about their business in the streets of the land, confident that they will not be stopped and searched by the police unless reasonably suspected of having committed a criminal offence’.   Indeed, ‘so jealously has this tradition been guarded that it has almost become a constitutional principle’.   On the question of privacy, Lord Hoffmann spoke in Campbell about ‘private information as something worth protecting as an aspect of human autonomy and dignity’, while Lady Hale stressed in the same case that ‘the free exchange of information and ideas . . . is crucial to any democracy’.   In Shayler, Lord Bingham provided one of the most robust defences of freedom of expression in modern times, stating powerfully that ‘Modern democratic government means government of the people by the people for the people’ and that ‘there can be no assurance that government is carried out for the people unless the facts are made known, the issues publicly ventilated’.   This rhetoric from the Bench in favour of liberty is accompanied by sometimes stronger statements in extra-judicial writings and speeches, notably Lord Steyn’s attack on Guantanamo Bay.

But for all the powerful rhetoric, we also find many of the decisions underpinned by cautious principles.  So we find Lord Hope expressing the view in Kebeline – rightly in my opinion - that the courts should ‘defer, on democratic grounds, to the considered opinion of the elected body as to where the balance is to be struck between the rights of the individual and the needs of society’.   Although ‘deference’ is no longer flavour of the day, we find Lord Bingham express concern more recently in the Countryside Alliance case about the danger that ‘The democratic process is liable to be subverted if, on a question of moral and political judgment, opponents of [legislation] achieve through the courts what they could not achieve in Parliament’.    On this occasion, however, the commitment to the ‘respect to be shown to the considered judgment of a democratic assembly’ was said to ‘vary according to the subject matter and the circumstances’.    Nevertheless, cautious principles lead to cautious outcomes, so that many of the restrictions on liberty that led to the demand for the Human Rights Act in the first place have been upheld, even if their application in particular cases has been more closely examined.    Perfectly predictably, the Official Secrets Act 1989 has twice – in Blake and Shayler -  been found not to be an unjustifiable restraint on freedom of expression; the common law powers of the police in Moss v McLachlan to take steps to prevent a breach of the peace were held in Laporte in principle not to violate the right to freedom of assembly; which according to the decision in Gillan and Quinton is not violated either by statutory powers of the police to stop and search.   Less predictably and more surprising perhaps are the rulings in Marper that that the inclusion of the innocent on the DNA database does not violate their right to privacy, with any interference being said to be ‘very modest indeed’; and in Southern Cross Nursing Homes that the Act does not apply to private companies providing public services. 

So despite the sympathetic rhetoric of the courts, it is revealing that in 2006 the DCA should claim that ‘In general . . . the Human Rights Act has not seriously impeded the achievement of the Government’s objectives on crime, terrorism or immigration’, while also contending that ‘Arguments that the Human Rights Act has significantly altered the constitutional balance between Parliament, the Executive and the Judiciary have . . .  been considerably exaggerated’.    This is not to suggest that the traffic of decision – making under the Human Rights Act is all one way, and I would not wish to diminish the huge significance of a number of cases.   The declaration in the A case that the detention provisions of the 2001 Act were incompatible with Convention rights is a particularly important decision which has been rightly celebrated.   But cautious outcomes give rise to cautious statistics.    For although the House of Lords was prepared to use its s 4 powers in that case, it appears generally to be the case that the courts have not been over -anxious to declare legislation incompatible with Convention rights, despite what Lord Bingham has referred to - both judicially and extra judicially - as their ‘democratic mandate’ to do so.    It is true that the House of Lords Constitution Committee pointed out in 2007 that 17 declarations of incompatibility had been made by the courts at the time of its report.    But most declarations of incompatibility related to statutory provisions enacted before the HRA came into force in October 2000, with only two relating to post 2000 legislation.     More significantly perhaps, only four declarations of incompatibility were issued by the House of Lords, of which only one related to a statute enacted after the HRA (the Anti-terrorism, Crime and Security Act 2001), while five declarations issued by lower courts were overturned, none relating to post HRA statutes. 

Apart from thus standing conspicuously as an exception, A also disguises severe limitations of the legal process when dealing with real people in real time, in the sense that the Anti-terrorism, Crime and Security Act was passed at the end of 2001, and the decision of the House of Lords was not reached until the end of 2004, with a number of people all the while detained in breach of their human rights, as the government had been advised by a number of parliamentary committees.   The A case also conceals even greater limitations with the legal process, in the sense that the Lords’ decision did not lead to the immediate release of any of those who had been detained in breach of their Convention rights.    The detained individuals remained in custody until new legislation – the Prevention of Terrorism Act 2005 - was introduced, giving the Home Secretary the power to detain many of them at home by way of control orders, a form of de facto indefinite detention that was claimed – in compelling evidence to the JCHR -  to be worse for some than the indefinite detention in prison.   Indeed in one case the conditions were so bad that the individual in question asked to be returned to prison.   Although control orders were subject to challenge in the courts, the government had already moved some paces ahead of the judges by deciding - also in 2005 - that nine of those subject to control orders could – like pawns on a chessboard - be returned to indefinite detention in prison.   This was done under immigration powers, pending the deportation of the individuals concerned to states with which memorandums of understanding were to be concluded, the memorandums being designed to prevent the torture of the detainees once they are returned.   It is the response to litigation in these circumstances that reinforces doubts about the effectiveness of judicial review as a strategy of seeking to constrain government by rights and litigation, even when the judges are at their boldest.
IV

The third point I want to make is that the problem of liberty is not a problem of rights but a problem of power, and a problem of institutional power in particular; and that the only way to deal with this problem of power is to increase the countervailing power of Parliament, particularly if deference to Parliament (however that principle is expressed) is (not improperly) to be a guiding principle of adjudication.    It is already the case that bad though much this legislation is, it would have been much worse but for the intervention of Parliament.   The most famous parliamentary success was the rejection of 90 day detention in the Prevention of Terrorism Bill 2005, which was thought to be the first time that the Blair government was defeated on the floor of the House of Commons, with the opposition having been joined by 49 Labour rebels.   But there have been other successes as well.   Parliamentary pressure ensured that:   there would be a sunset clause on the detention provisions of the Anti-terrorism, Crime and Security Act 2001; parliamentary approval would be required before derogating control orders could be introduced; and that parliamentary approval would be required before identity cards could be made compulsory for everyone.   But although in recent years Parliament has begun to find its voice on human rights issues, its full effectiveness is constrained politically in different ways by:   its control by the government, its unrepresentative nature, and its faltering legitimacy. 

Two proposed constitutional reforms in particular would significantly strengthen the countervailing power of Parliament in the protection of human rights, and indeed would more generally transform its role.  The first is modest electoral reform, though much would depend on the method adopted.   But – for example - the additional member system such as that now operating in Scotland (and elsewhere in the democratic world), would mean that no one party would have total control of the House of Commons if recent voting patterns were to continue.   In the Parliament elected in 2005, it is unlikely on the Scottish model that Labour with 36% of the vote would have ended up with a majority of the seats, with the Liberal Democrats in particular gaining in numbers.   Growing political party fragmentation would mean that there would have to be either a coalition government, or a minority government would have to govern only with the consent of other parties as issues arise.   The power of Parliament to address human rights questions in a manner which both allowed for more rigorous scrutiny of policy as well as its content would thus be greatly enhanced by a House of Commons that more fairly reflected electoral choice, thereby ensuring that all legislation would have to be the result of agreement and compromise between different political parties.   Quite whether greater respect for human rights in legislation would be consistent with the wishes of the bulk of the electorate is, however, another matter altogether; but on recent evidence it is doubtful if the Labour government – with a minority of the votes but a majority of the seats - would have been able to push through identity cards if it had depended on Liberal support for its measures (assuming the Liberals remained true to their position), while much of the anti-terrorism legislation may also have been compromised.   

The other constitutional reform with implications for parliamentary scrutiny on human rights grounds is House of Lords reform.   The role of the House of Lords as a defender of human rights was acknowledged by the Wakeham Royal Commission which reported that one of the most important functions of a reformed second chamber should be to act as a ‘constitutional long-stop’, ensuring that ‘changes are not made to the constitution without full and open debate and an awareness of the consequences’.   Wakeham also anticipated that the reformed House would have an enhanced role in relation to human rights, it being acknowledged also that there is ‘a fine line between constitutional matters and human rights issues’.    Since the publication of the Wakeham report, the House of Lords has been a most persistent and effective champion of human rights, on matters such as the Identity Cards Bill on the one hand and the anti-terrorism legislation on the other.   The unelected nature of the House is, however, a major and continuing challenge to its authority, notwithstanding the expertise of many of its members.    Some members of the House of Lords claim that the House now has greater legitimacy after the reforms introduced in 1999 that saw the removal of the great bulk of hereditary peers.   But these claims lack credibility, as a House nominated by the executive has barely any more democratic legitimacy than one based on inheritance.   Nevertheless, the challenge to the legitimacy of the House could be met if proposals for an elected second chamber are implemented, unless reform on composition also leads to a significant reduction of powers.   It would, however, be a curious outcome that saw the House of Lords agreeing to greater democratic legitimacy in return for fewer political powers, or to fewer political powers in return for greater democratic legitimacy. 

Within the context of a reformed and politically empowered Parliament, it would be possible to contemplate procedural steps that could be taken to enhance the human rights scrutiny of legislation.     At the present time the work is now done by the Joint Committee on Human Rights, which in the past conducted detailed and extremely valuable scrutiny of Bills, a role which it appears is now being displaced by an emerging focus on human rights issues rather than human rights scrutiny, which in some respects is to be regretted.   Within the context of a legislature empowered by a reform to its composition, however, there are several options available to enhance human rights scrutiny and enhance human rights instruments scrutinised.   One option would be a formal requirement that the reports of such a legislative scrutiny committee should be considered at some stage of the legislative process in the Commons and the Lords, with MPs and peers being required directly to confront human rights issues as part of the enactment of legislation.   MPs and peers would not – of course – be bound by the advice of the Committee, whose views could be both contested and rejected:   on this model there would be no question of a human rights veto.    It would be possible, however, to go one step further with a second option and follow the example of Sweden, where the provisions of the European Convention on Human Rights were incorporated into the Swedish Instrument of Government in 1974.   At that time, incorporation was secured in a way that relied principally on the Riksdag rather than the courts to act as the guardian of the constitution, through the medium of the Riksdag’s Constitutional Committee, which has significant powers to veto proposed legislation that breaches constitutional guarantees which reflect convention requirements.   That veto can be overturned only by a special majority of the Riksdag itself.  

V

The final point I want to make is that the government’s plans for constitutional reform are unlikely significantly to address the problem of institutional power and indeed may undermine still further the already limited utility of rights as a strategy for dealing with power.   It is true that in the Governance of Britain Green Paper there are undertakings to allow Parliament to make more decisions, but there are few undertakings to give Parliament more power to make these decisions.   In its response to the Green paper, the Political Studies Association pointed out in relation to the composition of the House of Commons, that this was dealt with in ‘just three sentences of a document sixty-three pages long’, arguing that the current ‘patchwork of electoral systems’ in the United Kingdom is ‘unsustainable’.   On the House of Lords there is a more promising commitment to build on the emerging consensus about composition, though the question of powers may yet be a stumbling block.    In terms of undermining the utility of rights as a strategy for dealing with power, this arises as a result of the proposal that rights should now be tied to responsibilities.   In the Green Paper it is proposed that -
A Bill of Rights and Duties could provide explicit recognition that human rights come with responsibilities and must be exercised in a way that respects the human rights of others.   It would build on the basic principles of the Human Rights Act, but make explicit the way in which a democratic society’s rights have to be balanced by obligations’

Reference is then made to ‘a framework of civic responsibilities’, while the Minister for Constitutional Renewal has said that the forthcoming Bill ‘will set out the rights we enjoy and the responsibilities we owe as members of Society’   It will ‘ not necessarily to add new rights’, but will codify ‘the rights we enjoy and the responsibilities we owe’, enabling ‘the individual to flourish within a common framework of dignity, equality and liberty and mutual respect’.
So far as the government’s proposals for a Bill of Rights and Responsibilities are concerned, we will have to wait to see what this means in practice.   First, what responsibilities are they talking about?   When liberal or social democracies refer to constitutional or quasi constitutional responsibilities, it usually means the responsibility which the State owes to its citizens, a good example being the German Basic Law of 1949 which by article 1(1) imposes a duty on ‘all state authority’ to ‘respect and protect’ the ‘dignity of man’ which is said to be ‘inviolable’.    Sometimes these responsibilities of the State to its citizens take the form of social and economic rights, with certain undertakings relating to education, employment, housing and health care.   Provision of this kind is made famously by the Constitution of South Africa and less famously but no less importantly by the constitutions of almost all the new entrants to the European Union (notably Hungary and Poland).   It is not clear that when the government is referring to Responsibilities that it is referring to the responsibility of the State in these terms.    Indeed we can hardly be confident that the government is seriously committed to social rights, given (a) its behaviour in relation to the drafting of the EU Charter of Fundamental Rights at Nice in 2000, and (b) its successful negotiation of an opt out from the Solidarity provisions of that treaty at Lisbon in 2007.   So far as the Nice Treaty is concerned, we should recall the following.   On 2 October 2000 – the day the Human Rights Act was brought into force – the British government was being reported in the press as ‘claiming victory in helping to frame a European Union Charter of Rights that does not grant any new rights’, with a CBI Press Statement expressing satisfaction that ‘the government has fought hard for business and come up with a result we can live with’.

What is clear, however, is that when the government is talking about responsibilities it is proposing to make a qualitative leap in terms of the protection of rights and duties.   For what seems to be contemplated is that the citizen will have duties to the State - or Society or the community as a whole - in the words of ministers, terms which in this context are synonymous with the State - and perhaps to each other.   What these duties will be is not yet clear.   Will they include: a duty to work (if you are on invalidity benefit or if you are a young single parent); a duty not to behave in an anti-social way (particularly if you live on an estate); and a duty to be a responsible parent and to ensure that your children go to school?    What about the duty of drug companies to behave ethically; the duty of utility companies not to rip off the poor; and the duty of all companies not to exploit agency workers?   How these duties will be enforced is also unclear.    Are they duties that will be directly enforceable against those who owe the duty, and if so by whom?   Will they be only indirectly enforceable in the sense that they are to be taken into account by the courts in adjudication under the Human Rights Act, in which case will they be seen to dilute existing rights?    Or will they have no legal status whatsoever, beyond being a showcase of existing rights and duties, as the British government tried to negotiate at Nice in 2000 in relation to the EU Charter of Fundamental Rights (which was to have the same legal status as the Beano, according to the then Minister for Europe)?    But just as it has been impossible to deny the EU Charter of 2000 any legal status (even before Lisbon), so it seems implausible that an Act of Parliament will contain measures to which the courts will be prohibited from having regard.

Responsibilities of this kind are not something we normally associate with liberal democracies, one possible explanation being that it may involve a measure of  re-ification of the State.    If we scratch around for long enough, however, it is possible to find a few examples of duties owed by citizens to the State, though they are typically limited in scope, to matters such as the duty to provide military service.   Thus, the Charter of Rights and Responsibilities introduced in Victoria in 2006 states in the preamble that ‘human rights come with responsibilities and must be exercised in a way that respects the human rights of others’, but does not appear otherwise to include anything of substance.   In Spain – however – there are constitutional duties on citizens to pay their taxes, to provide military service, and to work.   Similarly, in Italy there is a duty to pay taxes, a duty to provide military service, and a duty of loyalty to the State.    In France there is a duty to work in the preamble to the Constitution of the Fourth Republic.    But the most famous example of a Constitution dealing with the ‘Basic Rights, Freedoms, and Duties of Citizens’ is the 1977 Constitution of the USSR.     Articles 39 – 69 dealt with matters such as the duty to work conscientiously, the duty to preserve and protect public property, the duty to respect the rights and lawful interests of other persons, and to be uncompromising towards anti-social behaviour, the duty to be concerned with the upbringing of children and to train them for socially useful work, and a duty of children to provide for the welfare of their parents.    The Constitution also famously dealt with social and economic rights, as well as less famously with freedom of conscience and religion, freedom of association (albeit in accordance with the aims of building communism), and freedom of assembly and expression (albeit in accordance with the interests of the people and in order to strengthen and develop the socialist system).
VI

By way of conclusion, let me recap by making four points, having started with three:   first that in the last 10 years we have seen the contradiction in terms of the enactment of the Human Rights Act AND more and more legislation restricting liberty; secondly that the strategy of legal rights and litigation to deal with the problem of legislation restricting liberty is not effective partly because of the limitations of the legal process itself; thirdly that the problem of liberty is not a problem of rights or a lack of rights but a problem of institutional power, and that the only way to deal with that problem of institutional power is to construct effective sources of countervailing power; and finally that the government’s plans for the Governance of Britain are unlikely significantly to address the problem of institutional power, and indeed with its emphasis on responsibilities, may undermine still further the already limited utility of rights as a strategy for dealing with that power.    So the lessons of the last ten years make it abundantly clear that the solution to the problem of liberty lies not with rights, lawyers or courts; but with power, procedures and politicians, dull though that may be in the era of the possessive individual.    This is not to say that there is no role for rights, but it is to say that litigation should be a secondary strategy for the protection of these rights, and that the primary focus should lie in securing a more representative sovereign Parliament, better able politically to use the considerable legal powers that have been at its disposal since 1688.   
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